I. INTRODUCTION
For more than thirty years, numerous coal-fired, electric utility plants have enjoyed "grandfathered" status under the Clean Air Act (CAA), leaving them virtually untouched by the dictates of increasingly stringent air pollution regulation in the United States. The Clean Air Act of 1970, which essentially codified the federal regulatory approach toward air pollution, established a two-tiered framework for the regulation of major stationary sources of air pollution.
1 This approach mandated stricter federal pollution-control technology requirements on power plants built after the passage of new regulatory standards than those applicable to existing plants. This bifurcated approach, often called the "old-new division" 2 in pollution-control regulation, continues to the present day, despite two subsequent rounds of amendments to the CAA in 1977 and 1990. The Clean Air Act Amendments of 1977 introduced two programs, New Source Review (NSR) and Prevention of Significant Deterioration (PSD), which attempted to narrow the old-new divide in control technology requirements. Any major modification of an old source would render it "good as new" for federal regulatory purposes, leading to the imposition of the same control technology requirements that new sources were obligated to follow in a given area. Despite this subsequent "narrowing," many old sources, particularly coal-burning utility plants, predominantly located in the Midwest, continue to operate under more lenient pollution-control lobbying power of the energy industry and, while lamenting the power of big money to influence environmental legislation, accept this aspect of American politics and focus the scholarly discourse on approaches more attuned to political realities, such as market-driven, cap-and-trade programs, which have become increasingly popular in recent decades. 8 This outright dismissal is simplistic, however, because the old-new distinctions were originally adopted in the 1970 CAA with a variety of motives. 9 Their original inclusion was due in large part to Fifth Amendment takings considerations, as well as some undoubtedly political motives. It is this former takings argument, not the political motivations'° behind the oldnew distinctions in technology requirements under the CAA, that will serve as the focus of my analysis. Insofar as the takings argument continues to validate (or invalidate) old-new distinctions in the regulation of utilities, the land-use context can serve as a useful conceptual guide.
In the land-use context, zoning law has been forced to contend with a theoretical problem akin to that presented by the regulation of old sources under the Clean Air Act. Namely, when local governments pass zoning ordinances designating the permitted land uses in a given area, certain land uses will likely already exist on the regulated properties that are inconsistent with the new zoning ordinances. These preexisting uses, deemed "nonconforming" uses, cannot be eliminated outright by local governments without compensation, due to the constitutional protection afforded property owners against unjust takings. However, if these uses were allowed to continue indefinitely, they would threaten the very purpose of Euclidian zoning-to ensure an orderly pattern of local development through the separation of conflicting uses." In response to this conundrum, a land-use doctrine evolved over the past half century to deal with the issue of nonconforming uses. In many respects, its pattern of evolution bears a striking resemblance to the development of the regulatory regime designed 8. Cap-and-trade programs place a limit on total emissions of a given pollutant in a given area, and then allow firms that emit this pollutant to trade emissions allowances (each allowance entitles the user to cmit a certain amount) with each other and with other third-party traders. These types of programs can be contrasted with command-and-control programs, which tend to be more prescriptive, requiring the installation of certain types of pollution-control equipment. See infra Section V.C (outlining the arguments commonly offered by proponents and critics of commandand-control programs).
9. See infra Section II.D. 10. The exclusion of "political" motivations from the analysis is not intended to understate their importance in the creation of grandfather clauses by legislatures. Air pollution regulation, in the language of public choice theory, presents a classic example of regulation that generates distributed benefits and concentrated costs. This type of regulation is typically met with ferocious resistance and intense lobbying efforts from those special-interest groups that have the most to lose-in this case, the owners of existing electric utilities. For a discussion of public choice theory, see WILLIAM N. ESKRIDGE ET AL., CASES AND MATERIALS ON LEGISLATION 54-60 (3d ed. 2001).
to address old sources of air pollution, from the lenient 1970 CAA to the comparatively stringent 1977 CAA Amendments.
Regulations emerged in the zoning context that allowed a nonconforming use to continue provided there were no major alterations to the use.' 2 Zoning regulators believed that these restrictions would cause the gradual disappearance of such nonconforming uses. 13 Similarly, the 1977 Amendments to the CAA attempted to bring more old sources within the ambit of the new source-control technology regime under the NSR and PSD programs, in which "major modifications" to old sources would result in the loss of grandfathered or protected status. Again, the expectation behind such restrictions was the gradual replacement of old sources by newer, cleaner sources. Interestingly, in both cases, such restrictions failed to bring about the desired goal: the elimination of the nonconforming use.' 4 In fact, the opposite has occurred due to the unique economic advantages unwittingly bestowed upon owners of old sources and nonconforming uses alike by these types of regulations. They have created incentives to continue nonconforming uses in the land-use context, and in the air pollution context, to extend the life of old, coal-burning utilities beyond what was originally envisioned in the CAA.' 5 Land-use regulation, however, has given birth to one technique that, in many cases, has successfully resulted in the elimination of nonconforming uses-amortization. Zoning laws can require the termination of nonconforming uses provided that the owner is given a sufficient time period in which her property investment can be amortized. Although it is often a controversial technique, tolerated in different measure by the courts of different states, it is generally accepted provided that the amortization period is a "reasonable" one. Thus, one can say that the general concept of amortization has survived takings challenges in the land-use context. Interestingly, it has never been incorporated into the highly analogous air pollution context, and takings arguments continue to carry weight in the legislative debate over the elimination of old-new distinctions in technology requirements.
In Part II of this Note, I will provide an overview of how the regulatory framework has developed with regard to federal control technology 12. 7 PATRICK ROHAN, ZONING AND LAND USE CONTROLS, § 41.01 [2] , at 41-7 (1978) ; see also Hinves v. Comm'r of Pub. Works, 172 N.E.2d 232 (Mass. 1961) (finding that the owner's use of property as a catering service did not constitute a continuance of the nonconforming use of property as a grocery store); 7 ROHAN, supra, § 41.01 [5] , at 41-19 ("In the absence of a specific statute to the contrary, an existing nonconforming use will be permitted to continue only if it is a continuance of substantially the same use made before the zoning enactment.").
13. See 7 ROHAN, supra note 12, § 41.01 [2] , at 41-7.
14. See 7 id. § 41.01 [2] , at 41-7 to -8; see also infra note 60 (discussing the reasons why the expected retirement of old coal-fired plants has not occurred).
15. See infra note 60.
requirements governing major stationary sources. I will focus on the statutory language of the 1970 CAA and the 1977 CAA Amendments and subsequent administrative and judicial interpretations. In Part III, I will examine the development of land-use doctrine governing the regulation of preexisting nonconforming uses and highlight its theoretical similarities to the air pollution context. In Part IV, I will look specifically at the jurisprudence surrounding the use of amortization provisions in the zoning context. By and large, a court's acceptance of an amortization provision in the majority of cases hinges on a determination of the reasonableness of an amortization period based on (1) a balancing of public good against private loss and/or (2) the length of the amortization period in relation to the investment. Another important vein of judicial reasoning that emerges on the "reasonableness" of amortization provisions in the takings calculation is what I term the "amortization-compensation equation." This line of reasoning, popularized in the context of billboard amortization, suggests that the monopolistic position afforded to the owner of a nonconforming use during the amortization period is itself a type of compensation for future loss. In Part V, I will propose that the incorporation of amortization provisions into the Clean Air Act could provide a viable solution to the problem posed by old sources and, if applied properly, is a solution that is both preferable to several proposed alternatives and one that should successfully withstand constitutional takings arguments. Finally, I will frame this proposal within the context of a larger debate between the proponents and critics of command-and-control regulation.
II. THE "GRANDFATHERING" OF OLD SOURCES: AN OVERVIEW

A. Clean Air Act Amendments of 1970
The Clean Air Act Amendments of 1970 established the basic regulatory framework of air pollution control in the United States. This legislation directed the newly created Environmental Protection Agency (EPA) to establish two sets of National Ambient Air Quality Standards (NAAQS) for six criteria pollutants. 16 Depending on whether air quality regions in a state met or fell short of these uniform, federally prescribed NAAQS, they were designated as "attainment" or "nonattainment" areas. )). The EPA sets primary standards, which limit allowable pollution to levels that will not endanger public health, and secondary standards, which set maximum levels of pollution that will not endanger the public welfare. Criteria pollutants are essentially widespread pollutants that endanger public health. They include carbon monoxide (CO), particulate matter, hydrocarbons, nitrogen oxides (NO.), and photochemical oxidants (i.e., ozone). In addition, the 1970 Act established new source performance standards (NSPS) for certain categories of new sources. Section 111 of the CAA directs the EPA to set numerical emissions limitations designed to reflect "the best system of emission reduction" available based on the pollutioncontrol technology that has been "adequately demonstrated" to be the best.' 8 NSPS standards would be established for various categories of new sources based on a determination that such a source would pose a major contribution to air pollution.1 9 Moreover, the Act defined "new" sources as those whose construction or modification commenced after the proposal of NSPS for that source category. 20 Although both new and old sources would still be subject to ambient air quality regulation implemented by states, only new sources would be forced to install more stringent pollution-control equipment in order to meet NSPS requirements. Thus began the two-tiered regulatory system distinguishing old and new sources of air pollution under the Clean Air Act.
B. Clean Air Act Amendments of 1977
The deficiencies of the 1970 Act became clear by the middle of the decade. Not only were many air quality regions throughout the country in violation of the NAAQS, but the 1970 Act also "failed to address how the states were to meet the need for economic development, which might include the construction of new sources of pollution.", 2 1 While the Act remained ambiguous on the subject of new source growth in attainment areas, it forced states to "prevent the construction or modification of any new source.., which the State determines will prevent the attainment or maintenance" of the NAAQS. 23 Thus, it seemed to mandate the prohibition of new source growth in nonattainment areas. Although a 1976 EPA interpretive ruling known as the "emissions offset policy" attempted to fill 18. § 11 t(a)(1), 84 Stat, at 1683.
19. § 11 l(b)(1)(A), 84 Stat. at 1684. 20. § 11 (a)(2), 84 Stat. at 1683; see also THE CLEAN AIR ACT HANDBOOK 259-60 (Robert J. Martineau, Jr. & David P. Novello eds., 1998) (noting that even if a regulation is not final at the time a source is constructed or modified, so long as it has been proposed, the source is subject to the NSPS regulation because it has been effectively put "on notice" of the impending regulation). As the editors of the handbook note:
This is contrary to the typical regulatory approach with respect to grandfathering sources before issuance of afinal rule. Congress chose this approach to prevent a flurry of activity to grandfather sources just shortly after proposal of a rule as a means to avoid being subject to a new standard. sources. The "emissions offset policy" allowed states to permit the construction of new sources of pollution in nonattainment areas so long as either the states or new sources could procure emission reductions from existing sources to offset new pollution. The 1977 Clean Air Act Amendments not only clearly specified the manner in which new source growth would be allowed in both attainment and nonattainment areas, but they also forced old sources to shoulder more responsibility for emissions reduction. First, regarding state implementation programs, these Amendments required states to impose emission limits on existing pollution sources (i.e., old sources) in nonattainment areas based on "reasonably available control technology" (RACT).
2 5 Moreover, while the Amendments continued to incorporate new source performance standards, they also introduced two new permitting programs for the construction or modification of "major" sources in attainment and nonattainment areas. In nonattainment areas, the New Source Review program allowed the growth of new sources as well as major modifications to existing sources provided that they submit to a stringent permitting process and preconstruction requirements. Codified in part D to title I of the 1977 CAA Amendments, NSR requires "major stationary sources" in nonattainment areas to meet the "lowest achievable emission rate" (LAER), 2 6 which encompasses "the most stringent emission limitation" possible, irrespective of the costs of compliance. 27 LAER imposes the strictest of control technology requirements under the CAA. In addition, the 1977 Amendments mandate emissions "offsetting" by new or modified sources in nonattainment areas.
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In attainment areas, the Prevention of Significant Deterioration program established a permitting process that attempted to preserve existing air quality. The PSD program requires new or modified "major emitting facilit[ies]" to implement the "best available control technology" (BACT) for the emissions of every criterion pollutant it will increase by more than a de minimis amount. 29 environmental, economic, and other costs." 3° Moreover, PSD further requires a new or modified source to demonstrate that it will not exceed the increment of allowable air quality deterioration prescribed by the EPA. 31 Unmodified old sources in attainment areas are subject only to state ambient standards, however.
Together, the NSR and PSD programs have been identified by "[b]oth commentators and members of Congress... as the most significant foci of the 1977 Act" and "the method by which the EPA most often exerts direct control over emissions." 32 In and of itself, however, the language of the 1977 Act seems to do little to bridge the old-new source gap. Aside from the imposition of RACT requirements on old sources in nonattainment areas and the more stringent LAER and BACT requirements triggered by major modifications of old sources, the statutory language itself seems to leave the two-tiered regulatory framework codified by the 1970 Act more or less intact. More than the actual language of the 1977 Amendments, however, it has been subsequent judicial and EPA interpretations of the statutory language that have attempted to narrow the old-new source divide in the imposition of federal pollution-control technology requirements.
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C. Subsequent Interpretations of the 1977 Amendments
The ambiguous language of the Act, even after the 1977 Amendments, left several questions to be resolved by EPA rulemaking and, upon industry challenge, by courts. 34 significant net increase in emissions. The CAA provides that a facility undertaking a "major modification" that causes a "significant net emissions increase" is subject to NSR and PSD review and must install the requisite control technology. 35 Moreover, the CAA defines a modification as "any physical change, or change in the method of operation of, a stationary source which increases the amount of any air pollutant emitted.
3 6 Although no explicit exemption exists in the statute for routine maintenance activities, subsequent EPA regulations exempted "routine maintenance, repair and replacement" from the definition of a "major modification.
' " 37
Such an exemption was necessary to make the Act administratively feasible, 38 or as the EPA subsequently explained, without such an exemption, the definition would "encompass the most mundane activities at an industrial facility (even the repair or replacement of a single leaky pipe). 39 However, even the definition of "routine maintenance, repair and replacement" proved a highly contentious issue. The D.C. Circuit in Alabama Power Co. v. Costle seemed to restrict the EPA's routine maintenance exemption to "de minimis" activities, 40 for this was necessary in order to assure that the grandfathering of existing sources would not "constitute a perpetual immunity from all standards under the PSD program.,, 4 Although the EPA did not specify the meaning of "routine maintenance" in its regulation, it attempted to define the concept further in subsequent interpretive memoranda and industry NSR determinations.
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These subsequent interpretations would prove the subject of much industry litigation.
Historically, the EPA has looked to four factors in determining whether a modification was routine rather than major: the nature and extent of the modification, its purpose, frequency, and cost. 43 Imaged with the Permission of Yale Law Journal depth examination of the "purpose" factor reveals an intent to "smoke out" old sources intent on prolonging their lives indefinitely, a message reminiscent of Alabama Power. Namely, in assessing the purpose of a modification, the WEPCO court distinguished routine maintenance activities from those modifications intended to "extend the life expectancy" of the plant, finding the latter to trigger NSR/PSD requirements. 45 Moreover, EPA interpretations of what constitutes a "significant net increase" in emissions have also attempted to clarify ambiguities in the CAA, but, again, these interpretations have given rise to industry challenge. For nitrogen oxide and sulfur dioxide emissions, a significant net emissions increase is defined as more than forty tons per year in attainment areas and somewhat less in nonattainment areas. 46 In calculating these emissions changes, "the basic concept.., for power plants is to compare premodification actual emissions to the actual emissions as they would be projected after the change. ' A 7 In the projection of future emissions, however, any emissions increases due solely to increased demand, rather than those attributable to the proposed change, are exempted from the calculation. 48 This rule, known as the "demand growth exclusion" rule, which allows electric utilities to ignore coincidental emissions increases that result from other factors such as growth in electricity demand, has been questioned by the EPA in recent years, 49 but has nonetheless remained intact.
Despite these administrative and judicial attempts to bring more existing sources within the purview of stringent federal technology requirements, many existing electric utility plants have continued to escape the NSR/PSD provisions. Among the reasons for this failure are, first, "the rules themselves contain too many loopholes that allow sources to avoid NSR even though they continue to make significant investments year after year,, 50 and, second, some old sources have unlawfully misclassified 45 . Id. at 912; see also In re Tenn. Valley Auth., No. CAA-2000-04-008, 2000 WL 1358648, at *52 (Envtl. Prot. Agency Sept. 15, 2000) (defining "maintenance projects" as "those projects that merely restore tangible assets to serviceability" as opposed to capital projects, which are "projects that add tangible new assets or leave existing assets in 'better condition' than when the original asset was installed for profitable service"). 
See infra text accompanying notes 129-130.
50. See NRDC Report, supra note 3, § IV. Such loopholes include the following: (1) categorical exemptions and exclusions; (2) weak rules for calculating emissions increases; and (3) broad provisions for "netting" out of review, which allow existing sources to count "reductions" from grandfathered pieces of polluting equipment in calculating whether a new project will result in an emissions increase that would trigger NSR. Introduced in 1981, "[n]etting allows a grandfathered pollution source to 'bequeath' its pollution privileges to its descendant, the new piece of equipment." Id.
projects in order to escape NSR requirements.
5 1 Thus, the current picture is fairly dismal. Electric power plants built more than twenty years ago are responsible for "84% of total US nitrogen oxides (NO.) pollution from that sector and 88% of sulfur dioxide (SOx). In contrast, 20-year-old cars contribute less than 7% of US car NOx pollution and 3% of that sector's VOC (volatile organic compounds) pollution.' ' 2
D. Motivations for Grandfathering: Historical and Legislative Perspective
In light of its regressive effects in the air pollution context, it merits asking: What led to the adoption of a bifurcated, old-new approach in the first place? The fact is, grandfathering is hardly uncommon in the regulatory context; the "old-new division cuts deeply into our legislative landscape."
53 Peter Huber describes the general reasons underlying the popularity of two-tiered regulation:
Old risks derive from settled production and consumption choices and from established technology. Their regulation therefore often faces large economic and social obstacles and incurs transition costs.... New risks, on the other hand, may be regulated with less direct disruption of settled expectations. Their regulation incurs a different type of costs-lost opportunity costs [that] are usually difficult to measure, and the bearers of these costs may be neither identifiable nor self-aware.... Regulatory statutes thus systematically treat new risks more stringently than old ones. 54 Thus, according to Huber, the common perception among legislators is that regulating new risks more stringently is the "cheaper" alternative to the regulation of old ones, in terms of transition, political, and social costs. Even though this might be true in certain contexts, the old-new division can sometimes promote "regulatory decisions that are technologically regressive [and] may aggravate hazards they are intended to avoid." 55 Thus, while it is important to keep the social and political costs in the calculus of such legislation, the formula should be constantly reassessed in view of changing circumstances.
Looking specifically at the air pollution context, how can the legislative history of the Clean Air Act be reconciled with Huber's general assessment 56 First, legislators sought to avoid some of the transition costs associated with the expensive retrofitting of old sources that would be necessary if NSPS were applied to them. It was thought that the expenses associated with retrofitting would be at their minimum if imposed at the time of major modifications to an old source. 57 Second, legislators assumed that the natural turnover of power plants obviated the need for extensive old source regulation 58 because "[p]ower plants have typically been built to last thirty to forty years, and environmental policy has been developed with the assumption that thirtyyear-old plants would soon be phased out of production." 59 This has not occurred, however, due to the economic incentives for owners of older, coal-fired electricity generation finns to continue production, 60 incentives that are in part created by old-new distinctions in pollution-control technology requirements, which exempt old power plants from more stringent and costly regulation faced by their new source counterparts.
Finally, legislators were concerned with the property rights of the owners of existing sources and the potential takings claims associated with immediate application of new source performance standards. This can be 56. Again, the overtly "political" motivations behind the old-new division in the CAA are not the focus of this Note. Undoubtedly, grandfathering is also a tool by which legislators are able to enact forward-thinking legislation that would be politically impossible without some cooperation and support from the regulated entities. For a general discussion on public choice theory and interest groups, see supra note 10.
57. See Rachel Zaffrann, New York's Novel Strategy for Combating Air Pollution, 11 FORDHAM ENvTL. L.J. 59, 66-67 (1999); see also Wis. Elec. Power Co. v. Reilly, 893 F.2d 901, 909 (7th Cir. 1990) (acknowledging that "Congress chose not to subject existing plants to the requirements of NSPS and PSD" because of the expenses associated with retrofitting compared to the lesser costs of incorporating control technology during "new or modified construction").
58. See BRUCE BrEWALD ET AL., G RANDFATHERING AND ENVIRONMENTAL
COMPARABILITY: AN ECONOMIC ANALYSIS OF AIR EMISSION REGULATIONS AND ELECTRICITY
MARKET DISTORTIONS 2 (1998), at http://Aww.synapse-energy.com/publications.htm; see also Hsu, supra note 4, at 435 (discussing regulators' assumption of the natural turnover of plants). 59. Hsu, supra note 4, at 435. 60. For a cost comparison of operating older, coal-fired plants versus newer, natural-gas-fired plants, see id. at 434-36. Hsu notes:
An examination of the economics of power plant operation reveals why the expected retirement of old coal-fired power plants has not occurred. While natural gasfired plants are much cheaper to build and only slightly more expensive to operate and maintain, older coal-fired plants have no capital costs at all because they have been fully amortized.... While the per-kWh capital and operating costs of natural gas-fired plants have been as low as 3 cents/kWh, the operating cost of old coal-fired power plants is estimated to be, on average, a paltry 2.1 cents/kWh. This cost advantage has tilted the playing field in coal's favor. Id. at 435-36 (footnotes omitted). Also, for a discussion of the incentives for continued operation of old, coal-fired power plants created by subsidies for plants that achieve emissions reductions through use of scrubber technology, see generally BRUCE A. ACKERMAN & WILLIAM T.
HASSLER, CLEAN COALIDIRTY AIR (1981).
placed within Huber's "disruption of settled expectations" category. 61 Or in the language of regulatory takings scholarship, the original adoption of a two-tiered regulatory framework was an attempt to balance considerations of fairness as well as efficiency. 62 Although these are generally accepted explanations for the old-new distinction in the 1970 Act, it is difficult to assess the degree of interplay among these three motivations in the grandfathering of old sources. Perhaps if the natural turnover of plants had not been assumed, fairness or expense considerations would have carried less weight in the legislative analysis. This is because the stakes of future air pollution would have seemed higher: An old plant would serve as a threat to the goals of the CAA not just for its natural life span of thirty or forty years, but decades longer. The takings rationale is the focus of this Note, however, and whatever the legitimacy of fairness or takings considerations in the formulation of the 1970 Act, their continued merit in the legislative analysis is another story altogether. To the degree that takings considerations bear any continued role in the justification of old-new divisions in the Clean Air Act, the regulation of preexisting nonconforming uses in the land-use context can serve as a useful conceptual guide.
III. FINDING ANALOGIES IN LAND USE: THE REGULATION OF PREEXISTING NONCONFORMING USES
A. Early History of Zoning Law
The purpose behind comprehensive Euclidean zoning was to ensure an orderly pattern of local development through the separation of conflicting land uses. Thus, each comprehensive zoning ordinance compartmentalized a community into districts and limited each district to a particular type of land use, usually residential or commercial. 63 The authority to enact zoning legislation was local and "derived from state enabling legislation or from home rule provisions of state constitutions. ' '64 Early in its history, proponents of zoning recognized the problem posed by nonconforming uses, land uses that lawfully existed before a particular zoning regulation was enacted: Imaged with the Permission of Yale Law Journal
[I]t was feared that the whole philosophical justification for zoning would be impaired if nonconforming uses, i.e., preexisting uses that did not conform with these homogeneous zoning districts, were legitimized. If the goal of the regulations was to ensure uniformity of all uses in a particular district, dissimilar existing uses would detract from that purpose as much as new uses.
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Despite early recognition of the problem posed by nonconforming uses, options for addressing the problem were limited due to the constitutional rights of nonconforming-use owners.
Beginning with the landmark Pennsylvania Coal Co. v. Mahon decision in 1922,66 the Supreme Court has recognized that even in the absence of a physical occupation of property, a regulation that goes too far in restricting a landowner's use constitutes a compensable regulatory taking. Thus, the application of a zoning ordinance to terminate a lawful, existing use without compensation would constitute an unjust taking by the government if the ordinance substantially diminished the property's value. 67 Although some early zoning advocates argued that little theoretical difference existed between the power to terminate future uses and existing uses, 68 such arguments advocating the retroactive application of zoning ordinances carried little weight in judicial and political arenas.
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B. Restrictions on Nonconforming Uses
The result of this theoretical and practical conundrum was a compromise of sorts, one not unlike that which evolved in the Clean Air , at 41-6; Babcock, supra note 63, at 25 (stating that "[tihe landowner's expectation that he will able to build a factory on his vacant land is not fundamentally different from his expectation that he can continue to operate his existing factory, and both expectations should be subject to the same constitutional standards").
The power to terminate future uses, or zoning, was itself the subject of constitutional objections, which were rejected by the Supreme Court in the landmark case Act and its subsequent amendments. While nonconforming uses would be allowed to continue due to the constitutional rights of their owners, regulators could impose statutory provisions designed to bring about the gradual termination of protected nonconforming-use status. Such restrictions included prohibitions on "[s]ubstantial physical changes which extend or prolong the life of nonconforming uses." 70 As the Connecticut Supreme Court noted, capturing the prevailing judicial acceptance of such restrictions:
[T]he nonconforming use should, consistently with the property rights of the individuals affected and substantial justice, be reduced to conformity as quickly as possible. The general method of accomplishing this end is to prevent any increase in the nonconformity and eventually to lessen and do away with the nonconforming use. 7 However, even in the land-use context, the definition of a "substantial" change to the nonconforming use has proven a contentious one. Many courts have found that "while nonconforming uses must be contained so as to be consonant with the spirit of a unified zoning plan, a change which is de minimis would not be detrimental.
7 z While courts vary in their definitions of substantial changes, courts generally allow ordinary repairs, maintenance, and minor alterations. 
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Moreover, courts often read "natural expansion" exemptions into these zoning restrictions. The doctrine of natural expansion in this context prevents municipalities from prohibiting a nonconforming use simply because of an increase in its volume of business due to a growth in demand. 74 Here again, however, a sort of purposive test has evolved, in which courts look to see if what is "couched as a natural expansion of a nonconforming use ... actually entails a new or different use," in which case it can be prohibited by a municipality.7
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The original assumption behind statutory limitations on nonconforming uses was that such restrictions would soon lead to the gradual disappearance of nonconforming uses.
7 6 That belief proved a misguided one in many cases, however. In spite of restrictions on alterations and modifications, "nonconforming uses have not only continued to exist but have prospered.", 77 Although the reasons for their continued vitality are not perfectly clear, some scholars have speculated that "[t]he favorable, sometimes monopolistic, position accorded them, together with municipal requirements that all buildings meet certain standards of fitness, militates against their elimination." framework is adopted, subjecting new uses or sources to regulations that are different from those for old uses or sources, due in some measure to the interests of fairness. Second, restrictions are put upon the preexisting uses or sources prohibiting alterations or modifications with the purpose of gradually eliminating their protected status. And, in both cases, such restrictions are based on a faulty assumption that the nonconforming uses will naturally "die out." Third, a fine-tuning of the regulatory and/or judicial interpretations of restrictive statutes occurs in order to bring more old uses or sources within the "new" regulatory framework. Moreover, even particular exemptions to the restrictions, initially adopted for practical or fairness reasons, such as the "demand growth" exemption to calculations of emissions increases under the CAA, are mirrored in the zoning context: e.g., the "natural growth exemption" in the elimination of nonconforminguse status.
Perhaps in one way these nearly identical evolutions are unsurprising. Federal technology control standards are, in one sense, a zoning ordinance that is national is scope, prescribing the lawfully permitted use of particular facilities throughout the United States. It makes sense, then, that the evolution of zoning regulations in the land-use context would inform its development. The two contexts differ in one important way, however. Zoning regulation has incorporated a technique that has proven useful in the elimination of certain nonconforming uses, particularly when they have acute implications for public health, safety, or even aesthetics: "amortization" provisions. This is one regulatory technique that has not been incorporated into federal air pollution regulation. The development of amortization provisions in the zoning context and an analysis of their potential usefulness in the air pollution context will be addressed in the following Part.
IV. AMORTIZATION AND THE TERMINATION OF NONCONFORM[NG USES
A. Amortization Provisions: An Overview
The failure of statutory limitations to bring about the gradual disappearance of nonconforming uses led many municipalities to experiment with a more drastic and effective technique: amortization. Amortization regulations provide nonconforming-use owners with a discrete period of time to continue the nonconforming use, during which the owner can amortize or recoup her investment. After the allotted time, however, the nonconforming use must either cease or come into compliance with the zoning regulation.
Amortization provisions are based on "the principle that the property owner should be given time to recoup his investment in land before being Although amortization provisions have been controversial throughout their use, they have been fairly common since the 1950s and have been upheld by a majority of U.S. courts, both state and federal, provided that the adopted time periods are "reasonable." 8 1 The time period established by amortization regulations varies depending on the type of land or structure involved in the nonconforming use. The range is generally from "a few months or years (as in the case of billboards) up to fifty or sixty years (for very substantial structures). 82 Moreover, it is usually the complaining party that has the burden of proving that an amortization period is unreasonable. Understandably, the ambiguities and judicial discretion inherent in such a balancing test have made it the object of scholarly attack. Alternatively, courts make a determination of reasonableness based on the length of the amortization period relative to the owner's investment. 88 This type of analysis, in which courts use the depreciation for income tax purposes in order to measure whether the owner will be able to recoup her original investment, was upheld by the Supreme Court of California in Metromedia, Inc. v. City of San Diego, 89 one of the pivotal cases regarding billboard amortization, which I will discuss further in the following Section. This type of judicial formula for "reasonableness" has also garnered criticism, however, due in part to the formula's particular evolution. The "recoupment of investment" calculation in determining a reasonable amortization provision was not a natural outgrowth of the amortization concept. In the infant stages of the application of amortization provisions to land-use regulation, municipalities based the amortization period on a 84 The Yale Law Journal determination of the actual useful life remainirng for a given land use. 9 0
Because the term "amortization" was borrowed from a technique in tax accounting, in which businesses were allowed to compensate for the loss in usefulness of their property by deducting that loss from their taxes, basing the amortization period on actual useful life seemed a natural and proper extension of the concept into the land-use arena. 91 Thus, several older amortization cases required that a reasonable amortization provision bear a relationship to the actual useful life of the nonconforming use.
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Over time, however, the requirement of an amortization period's link to an actual useful life calculation became increasingly rare in judicial analysis. Viewing the conceptual replacement of "actual useful life" with "recoupment of investment" in light of the Supreme Court's pivotal regulatory takings decision in Penn Central Transportation Co. v. New York City, 93 one begins to see the merits of scholarly takings criticism on this score. 94 In Penn Central, the Court declared that the determination of whether a regulation amounts to a taking depends, among other things, on the property owner's "distinct investment-backed expectations.,, 95 It is indeed questionable that a recoupment of the original investment in and of itself satisfies a property owner's distinct investment-backed expectation. Even a reasonable investment-backed expectation would likely include an expectation of profits above and beyond the original investment itself, for it is unlikely that one would embark on such an investment solely with the intent or expectation of recouping that investment. And yet, a determination of an amortization period's reasonableness based on a recoupment of investment rests on the plausibility of such an assumption. Then again, it is entirely plausible that the investment-backed expectation of an investor would also include the possible risk of losing one's investment. Thus, perhaps the "recoupment of investment" test of reasonableness is more closely aligned with the ex ante expectations of an investor than critics suggest. Imaged with the Permission of Yale Law Journal
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B. Billboard Regulation and the "Amortization Compensation Equation"
Finally, a subtler, but nonetheless noteworthy, line of analysis that recurs in several judicial rulings on the "reasonableness" of amortization provisions is what I will term the amortization-compensation equation.
Although not a clearly recognized judicial test for reasonableness in the manner of "balancing public good against private loss" or "recoupment of investment," the amortization-compensation equation is nevertheless a line of analysis that has often played an important role in the validation of amortization provisions. This approach suggests that the monopolistic position afforded to owners of nonconforming uses 96 1 0 2 Significantly, in this period, it was the very inclusion of amortization provisions combined with a greater judicial acceptance of the amortization-compensation equation that saved much billboard regulation from unjust takings rulings. As one commentator notes:
From a legal perspective, the existence of an amortization component allows government defenders of billboards programs to argue that such programs don't cause an economic "wipeout" that would trigger the Lucas, virtual per se rule of takings liability; instead, the program can be characterized as one that limits economic return and therefore falls under Penn Central's ad hoc, balancing approach.
The relationship between the inclusion of amortization provisions and the upholding of billboard regulation is documented in numerous cases.104 The overriding theme in such cases is the equating of amortization with just compensation. Namely, the monopolistic existence of a nonconforming use within a grace period was itse/f regarded as tantamount to compensation.
In 1978, a pivotal amendment was added to the Highway Beautification Act "requiring compensation" for removal of billboards within 660 feet of interstate or primary highways regardless of the existence of an amortization period.
0 5 This amendment has been widely acknowledged as a concession to the well-mobilized, politically potent billboard lobby.
6
The passage of this amendment has frustrated the attempts of states and municipalities to carry out effective billboard regulation. provides a fascinating illustration of judicial willingness to validate the "amortization as compensation" rationale absent legislative interference in the billboard context. In this case, the court upheld a San Diego ordinance requiring abatement of all off-site billboards (within 500 feet of freeways or scenic highways) following a 90-day amortization period. The court broke with earlier findings that amortization provisions of less than a year for billboards were "generally unreasonable," ' 10 9 and reasoned that the city's justification for the amortization periods was "not facially unreasonable."" 0 This provision [of 90 days] is based on the fact that such signs were rendered nonconforming uses by prior city zoning ordinances. Since those prior zoning ordinances had been in force for about 3 years before the effective date of Ordinance No. 10795, the signs in question received an actual amortization period of at least 3 years and 90 days.' 1 Thus, in this ruling, the court not only accepted the amortizationcompensation equation in its reasoning but also suggested a potentially stronger interpretation of it: So long as the regulated entity is aware of its nonconforming-use status, its existence during that period, even before amortization provisions are introduced, could be considered as part of the compensation "package" for takings analysis.
The opinion of the California Supreme Court in Metromedia, however, stands not only for the highpoint of judicial acceptance of the amortizationcompensation equation but also for the formula's legislatively mandated decline in the billboard context." 2 While liberal in its interpretation of provisions regarding the removal of billboards untouched by the Act, the California Supreme Court paradoxically concluded that the "Highway 109. Metromedia, Inc., 610 P.2d at 427 (citing various previous cases). 110. Id. at 428. The court notes, however, that its "conclusion that the amortization schedule established in the San Diego ordinance is not facially unreasonable does not demonstrate its validity as applied to each of plaintiffs' signs. The reasonableness of an amortization period as applied to each billboard depends in part upon facts peculiar to that structure." Id. (citations omitted). 13 The court, however, pointedly noted, "We reach that conclusion reluctantly, since its effect in this case and in future cases will probably frustrate the original intent of the Highway Beautification Act."
114 Thus, Metromedia provides two important insights. First, it demonstrates the potential willingness of courts to adopt the amortization-as-compensation rationale, particularly when the contested use has existed, and its owner has been aware of its nonconforming-use status, for a significant period of time prior to the amortization period. Secondly, this case suggests that any decline in the validity of amortization without compensation in the billboard context has been a result of legislative fiat and is often read narrowly and applied grudgingly by state courts. 115
Lest the proponents of amortization begin celebrating too early, however, the example posed by billboard regulation is sobering in that it also demonstrates the inability of the amortization-compensation equation to withstand the fruits of successful lobbying efforts: legislation expressly mandating compensation. Thus, while this Note has focused on the potential usefulness of borrowing land-use concepts in the regulation of air pollution, it must also be acknowledged that air pollution regulation is subject to similar political constraints as its land-use counterpart-intense, and oftentimes successful, opposition by regulated entities. The purpose of this Note, however, is not to explore the politics of air pollution regulation so much as to analogize its evolution to that of land-use doctrine in order to shine a skeptical light on one problematic justification for continued grandfathering: takings.
V. AMORTIZATION AS A POTENTIAL SOLUTION TO THE PROBLEM POSED BY OLD UTILITIES: CALLING FOR A LEGISLATIVE RESUSCITATION OF THE AMORTIZATION COMPENSATION EQUATION
Coal-burning utilities built prior to the original CAA remain a potent threat to the nation's air pollution goals. The framers of the Act, who predicted the gradual disappearance of old stationary sources, have been proven wrong, and, perversely, it has been the continuation of a two-tiered 113. Metromedia, Inc., 610 P.2d at 425 (emphasis added).
Id.
See Frank Easterbrook, The Supreme Court, 1983 Term-Foreword: The Court and the
Economic System, 98 HARV. L. REv. 4, 14-15 (1984) (discussing why judges should construe "rent-seeking" statutes in as narrow a manner as possible). Easterbrook states that "a judge.., implements the bargain as a faithful agent but without enthusiasm; asked to extend the scope of a back-room deal, he refuses unless the proof of the deal's scope is compelling." Id.
system of control technology requirements first established in the original CAA that has allowed these factories to avoid a "natural death." It is thus imperative to reassess the motivations behind continued grandfathering of old sources, and to look toward solutions that have proven useful in eliminating and/or bringing nonconforming entities into compliance in conceptually similar areas of regulation.
In the following Section, I suggest the use of amortization provisions as a potential solution to the continued emissions problem posed by coalburning electric utilities built prior to the Clean Air Act of 1970. I propose a legislative incorporation of amortization provisions into the CAA, mandating the imposition of best available control technology by a fixed date, which would replace NSR and PSD in the treatment of control technology requirements for grandfathered electric utilities, as a viable strategy. Moreover, I will suggest that it is a solution preferable to proposed alternatives and one that carries a new urgency given recent interpretive changes announced by the Bush EPA, which threaten to further cement the "old-new" divide in air pollution regulation. Finally, I suggest a way of understanding this plan in light of the ongoing debate between proponents of command-and-control regimes and more "finely tuned" regulatory strategies.
A. Replacing NSR and PSD with a Uniform System ofAmortization Provisions for Old Electric Utilities
In light of the failure of the New Source Review and Prevention of Significant Deterioration programs to bring many old sources within the ambit of stricter control technology requirements, the following plan poses a potential solution. While the NSR and PSD programs should continue to deal with the permitting of new sources in attainment and nonattainment areas, insofar as the "major modification" language has been unsuccessful in narrowing the old-new source divide, it should be replaced with a uniform system of amortization provisions for old, coal-burning utilities to comply with BACT 1 6 requirements by a set date or face shutdown for noncompliance. Although this Note attempts to suggest the potential of the amortization technique at a general level rather than to offer specific details on the mechanics of such a program, a few points are worth mentioning. They concern the feasibility and effectiveness of applying this land-use technique to coal-burning utilities constructed before passage of the 1970 CAA.
In the case of electric utilities, because they exist in a finite and identifiable number, setting amortization provisions for such facilities, either individually or en masse, according to their size, generating capacity, and year in which they were built, would be administratively feasible. 117 Moreover, such a program would eliminate certain problems that frequently occur under the NSR and PSD programs. Such problems include the nonreporting or misreporting of "major modifications" and the invocation of the "demand-growth" exclusion by old sources to escape stricter control technology requirements. 1 8 Also, a great deal of potential exists for shared state responsibility in the administration of such an amortization program.'
19 While guidelines for "reasonable" amortization provisions for old, coal-burning facilities, perhaps varying on the basis of size, generating capacity, and year of construction, could be set by the EPA, state agencies could share responsibility for administering and enforcing such guidelines as well as for addressing the special circumstances of individual plants, for example, by hearing petitions for variances. However, it is important to address one particular consideration, without which even the idea of an amortization program for old electric utilities would become impotent as a practical matter: choosing effective chronological baselines. At the theoretical and constitutional level, applying the idea of amortization to control technology requirements for old electric utilities seems like a valid proposition. As a practical matter, however, it is important to note that amortization for big structures has become all but nonexistent in the zoning context. Municipalities commonly limit the application of the amortization technique to a nonconforming use where there has been little substantial investment in the regulated entity. The reason for this limitation is rooted more in practical constraints than in theoretical or constitutional ones. During the 1950s, several major cities in the United States adopted amortization provisions for a wide range of 117. Extensive information is already available on the number and location of electric utility plants in the United States, as well as their construction dates, size, generating capacity, and contribution to total pollution in a given region. For example, the Southern Environmental Law Center "reported that in the eight states in the Southeast United States there are about 375 power plants, but the twelve worst polluters who generate 17% of the region's electric power contribute 31% of the region's SO 2 emissions and 44% of the region's NO.." Reitze, supra note 3, at 385. Moreover, while this Note focuses on the problem posed by electric utilities, there is no reason why a program of amortization could not be useful in dealing with other problematic stationary sources as well, such as those in the wood products sector.
118. See supra Section II.C. 119. This is particularly important because some states already have stricter pollution-control requirements in place for grandfathered plants than are currently mandated by federal regulations. industrial and commercial structures. Because of the sizeable investments involved, however, the adopted amortization periods based on a "reasonable investment-backed expectations" theory were incredibly long, ranging in some cases from forty to sixty years. 120 This led several municipalities to abandon the idea of amortization provisions for major structures altogether. This is where the idea of the amortization-compensation equation suggested in Metromedia becomes a particularly useful and necessary device. To satisfy the "investment-backed expectations" guideline in setting a "reasonable" amortization period, it becomes necessary to choose a chronological baseline.
2 ' Namely, in fixing a reasonable amortization period, does the administrator choose a "full-time" baseline, which looks back to the original time of purchase of the entity to determine the potential impact of a regulation on the owner's investment-backed expectations, or an "aftermath-time" baseline, which starts the clock, so to speak, at the time the regulation takes effect? The question boils down to the following: Does one look at the owner's expectations on the day she bought the property or on the day the regulation that renders it a "nonconforming" use is passed? Clearly, the aftermath-time baseline puts the owner in a much more favorable position because her investment-backed expectations on the day the regulation is enacted would necessitate a thirty-or forty-year amortization period from that day. 22 If an amortization period is decided upon with a full-time baseline in mind, however, then it seems entirely Jim, a developer, buys for $100,000 fifty acres near a lake for the purpose of building summer homes on the land. Jim develops thirty-five acres, building seventy summer homes at a cost of $3.6 million. He then sells the homes for $7 million, giving him an overall profit of $3.4 million. A regulation, zoning the land as protected wetlands, then prevents Jim from developing the remaining fifteen acres. Although he could have developed the remaining land at a profit of approximately $1.5 million, Jim's fifteen acres are now valued at a little over $10,000, with no potential for greater profit. In such a case, if a court were to choose to measure the effect of the regulation against the investor's expectations on the day before the regulation took effect, the court probably would find that the regulation had "wiped out" Jim's investment. If, on the other hand, the court shifts its focus to a full-time baseline and begins its inquiry when Jim made his investment, the result is much different. Jim made $3.4 million in profit on a S 100,000 investment. ... Although he did not realize all of his potential profit, Jim was able to make ... a reasonable return on his investment. By providing a more complete picture of the owner's investment history in the property, the full-time baseline reveals that the owner largely achieved his investment-backed expectation, thereby undercutting arguments about unconstitutional takings .... Imaged with the Permission of Yale Law Journal plausible that an owner of an electric utility built prior to the 1970 CAA has more likely than not recouped her original investment. Thus, using a fulltime baseline, a "reasonable" amortization period could be relatively short, and facilities could be brought into compliance in a practical, effective, yet nonetheless fair time frame.
Moreover, in the context of old, coal-burning utilities, the view of amortization as Metromedia-style compensation has increased validity. It has been the very promulgation of bifurcated control technology requirements that has extended the natural lives of these old plants, conferring upon them a false competitive advantage and creating within the owner expectations of the original investment that might not have been there originally, at the time a pre-1970 plant was built.
123 This is all the more reason to adopt amortization periods that incorporate the notion that these plants became "nonconforming" in the truest (though not technical) sense of the word in 1970, the year the old-new divide was set in place. Seen in such a light, amortization of these major structures seems practicable. The existence of lenient control technology requirements over the past thirty years would itself be regarded as a form of compensation, allowing for the promulgation of amortization periods of a brief enough length to satisfy the nation's air pollution goals in a timely manner. In this way, one can conceive of these sources being brought into compliance within a few years of a new "amortization" regulation being passed rather than within a few decades.
B. Benefits ofAmortization over Current Approaches: Administrative Rulemaking Efforts and Ad Hoc Inclusion Under the "Major Modification" Umbrella
An amendment mandating the amortization of "nonconforming" electric utilities, which would result in the un-grandfathering of old sources in the electric utility sector, is also preferable to the administrative rulemaking and enforcement efforts that have arisen in the past decade and that have generated much political controversy. In the absence of effective legislation designed to bring more old sources within the purview of stricter control technology requirements, there have been various efforts in recent years to achieve similar results via administrative rulemaking and federal and state enforcement initiatives. Upon pressure from industry and environmental advocacy groups, the EPA under President Clinton established the Clean Air Act Advisory Subcommittee on NSR Reform in 1996 and proposed various changes to the NSR program. 24 The proposed reforms, however, were never finalized, and subsequent efforts to reform the NSR program under the Clinton Administration were unsuccessful.1 25 By 1998, an EPA clearly determined to narrow the old-new divide sought to achieve its goals for NSR program revision through alternate means.1
26 By reinterpreting the regulatory definition of a "major modification" to old stationary sources, 27 the Clinton Administration EPA began a series of NSR enforcement initiatives against the electric utility industry, with the goals of extracting civil penalties and, even more significantly, to impose stricter emissions-control requirements.
128 New interpretations of the term "major modification" broke with the agency's former interpretations of NSR rules in a variety of ways.
First, the new interpretations essentially eliminated the demand growth exclusion, which had previously allowed electric utilities to "disregard coincidental emission increases resulting from other factors such as growth in electricity demand" in assessing whether a physical or operational change to a plant resulted in a "significant net emissions increase" sufficient to trigger NSR rules. 129 Whereas prior interpretations included a causation component, in which NSR rules could be avoided by showing that the cause of the emissions increase was natural growth rather than the physical or operation change itself, the new interpretations eliminated the causation component. Instead, the EPA adopted the assumption that any emissions increase following such a change "can ultimately be tied to and must be due to that particular physical or operational change."' 130 Moreover, the new interpretations attempted to restrict the routine maintenance exemption to cover only those activities "not unusual in the life of a given unit," ' ' a reading much narrower than the EPA's previous case-by-case evaluations, which took into consideration whether the Armed with these new interpretations, the EPA filed lawsuits against eight major utilities in November 1999 for failure to comply with NSR permitting requirements. 133 The EPA under the Bush Administration promised to continue these initial lawsuits, but recently announced its intention to abandon the reinterpretation of "major modification" adopted by the previous Administration.1 34 The enforcement initiative approach has been lauded by some, particularly political leaders of Northeastern states that have long borne the brunt of "traveling" air pollution from other states.
t 35 It has also generated harsh criticism, however, from those who believe the enforcement actions to be an unjustifiable effort by the EPA to circumvent the traditional administrative rulemaking process under the guise of "reinterpreting" existing rules.' 36 The traditional rulemaking process under the APA requires "(1) publication of the proposed rule in the Federal Register; (2) agency receipt of comments from interested persons; and (3) publication of the final rule along with a statement of basis and purpose for the rule."' 137 Clearly, none of these requirements is met in the enforcement measures, and absent the notice-and-comment rulemaking process, challenges to the Clinton EPA's reinterpretation of NSR rules can only be brought through In a radical break with the policy of the previous Administration, the Bush Administration EPA recently proposed new rules that would allow grandfathered electric power plants and refineries to "change operations under a broader definition of routine maintenance.' '139 The current EPA claims that this change of policy is motivated not only by "rule of law" concerns, but by a belief that the existing NSR program discourages old plants from modernizing their facilities for fear of coming under the "major modification" umbrella and its accompanying federal scrutiny.1 40 If these are the true motivations behind the Bush Administration's environmental "reform" plan, rather than pure, unabashed rent-seeking behavior,1 41 then such a gigantic step backward from the Clinton-era enforcement actions only seems justified if it is replaced by a genuine and deliberative legislative effort to achieve an un-grandfathering of old, coal-burning sources in a way that is fair to regulated parties, effective, and consistent with the original intentions behind the regulation of stationary sources under the Clean Air Act. A legislative restructuring of the NSR/PSD framework, which would incorporate amortization provisions for old electric utilities to become conforming-i.e., to meet the control technology standards of their new source counterparts-by a date reflective of the advantageous status held by these plants for the past thirty years, poses just such a solution.
technology-based strategies decrease opportunities for citizen participation by focusing unnecessary attention on "largely incidental and nearly impenetrable questions about currently available technologies, rather than on the appropriate levels of reduction."
' 1 49 In short, the main criticisms levied against technology-based standards are that they are inefficient, are detrimental to technological innovation, and misdirect the attention and priorities of regulators and the public.
In response to these criticisms, the proponents of technology-based standards, notably, Professors Wagner and Latin, offer the following, compelling justifications.
5 0 Wagner begins her analysis with a useful categorization of pollution-control measures:
Some pollution control measures are stop-gap or foundation types of innovations; others may be considered secondary innovations that perfect or fine-tune the more primitive foundation controls. The first category of innovations I call base innovations because they are at the core or foundation of an environmental regulatory program. 151
Focusing on base innovations, she argues that "technology-based standards are generally the first and best answer to pollution control" and are "such dependable base innovations that they should be the first tool considered."' 52 The "outstanding" characteristics of this regulatory tool include the moral imperative it imposes on regulated entities to "do their best,"' 153 as well as the relative ease of promulgation, (1995) . Heinzerling describes the legislative process that led to the sulfur dioxide trading program created by the 1990 Clean Air Act Amendments as one that did not "force democratic deliberation about the environment" as Sunstein, Ackerman, and Stewart would contend, but that illustrated Congress's focus on "satisfying powerful interest groups through its allocation of permits." Id. In suggesting the use of amortization provisions to bring more old sources within the technology regime, I support the justifications posed by the proponents of command-and-control approaches. In particular, technology-based standards are an important first-line strategy, which can be supplemented with secondary, more "finely-tuned" approaches. At the same time, they serve as a kind of safety net regulatory strategy, which like "circuit breakers," can "pre-empt the anticipated failure of another instrument." 163 The proposal of this Note, which relies on the continued utility of technology-based standards as a first-line approach, is not meant to ignore the potential usefulness of market-based or alternate approaches as secondary or supplemental measures. Rather, the need to have some effective, first-line strategy in place seems all the more important while regulators are in the process of experimenting with, expanding upon, and "fine-tuning" the more "finely-tuned," market-based strategies. 164 VI. CONCLUSION I have suggested the incorporation of amortization provisions as a potential solution to the continued emissions problem posed by coalburning electric utilities built prior to the original Clean Air Act. Thirty years after the Act's passage, these problematic sources have not, as the original framers of the Act hoped, died after a "natural life" of thirty or forty years. Instead, the Act's "old-new" division in pollution-control technology requirements has, perversely, conferred unforeseen economic advantages and extended the lives of these outdated plants. Although the New Source Review and Prevention of Significant Deterioration programs have had minor success in narrowing the old-new divide, the majority of old sources remain untouched by the dictates of increasingly stringent control technology requirements imposed upon their new source counterparts.
Today, the threat of an expanding old-new divide looms even larger. A broadening of the interpretation of "routine modification" proposed by the Bush Administration EPA would serve to further cement the grandfathered status of old electric utilities. Proponents of the rules change contend that owners of these utilities face a Hobson's choice, deterring them from modernizing their plants and making efficient changes for fear of triggering 163. Wagner, supra note 150, at 106; see also NEIL GUNNINGHAM, SMART REGULATION: DESIGNING ENVIRONMENTAL POLICY 407-08 (1998).
164. Even the proponents of market-based emissions trading systems acknowledge their dangerous potential to create "hot-spots," which result when "large numbers of polluters who receive permits through trades... locate in the same areas." Sunstein, supra note 142, at 636. For a discussion of this and other difficulties regarding emissions trading, see STEPHEN BREYER, REGULATION AND ITS REFORM 171-74, 271-84 (1982) (discussing difficulties such as strategic bidding, monitoring, initial allocation of rights, and future price uncertainty). compensation equation, the problem posed by grandfathered electric utilities seems the ideal scenario. In this way, through the careful incorporation of amortization provisions mandating the imposition of best available control technology for old sources, the thirty-to forty-year ungrandfathering erroneously imagined by the original framers of the 1970 Clean Air Act can at last become a plausible, effective, and long awaited reality.
